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cases, and Rylands v. Fletcher has been 
cited with approbation. Thus it was 
held in Shipley v. The Fifty Associates, 
106 Mass. 198, that " the person who for 
his own purposes brings on his lands and 
collects and keeps there anything likely 
to do mischief if it escapes, must keep 
it in at his peril ; and if lie does not do 
so, he is prima facie answerable for all 
the damage which is the natural conse- 
quence of such escape." 

And this language was quoted and ap- 
proved in Gorham v. Gross, 125 Mass. 
238, where Ghat, C. J., says : " The 
only exceptions to the liability which 
have been judicially recognised are in 
case of the plaintiff's own fault, or of 
vis major, the act of God, or the acts 
of third persons, which the owner had no 
reason to anticipate." That was a case 
where a party-wall built by the defendant 
fell and crushed the building of the plain- 
tiff upon the adjoining lot. The jury 
found as a fact that either the defend- 
ants or the masons employed by them 
were guilty of negligence, and the main 
question involved was whether the de- 
fendants were responsible for the masons' 
negligence ; but Judge Gray, apparently 
having in mind the seemingly different 
views which have prevailed in regard to 
Rylands v. Fletcher, says : " The present 
case does not require ns to decide whether 
it is more accurate to sav that it is not a 



question of negligence, and that the de- 
fendant is liable even in case of latent 
defect, or to say that the fall of the wall, 
in the absence of proof of inevitable acci- 
dent or of the wrongful act of third 
persons, is sufficient evidence of negli- 
gence." 

Rylands v. Fletcher was followed in 
Cahill v. Eastman, 18 Minn. 324, and 
apparently the defendants were held liable 
without proof of negligence. The cases 
were here very elaborately examined by 
Rir-LEY, C. J. See, also, Knapheide v. 
Eastman, 20 Minn. 479, and many other 
cases. 

It should be remembered, however, 
that even in Rylands v. Fletcher, it was 
found as a fact that although there was no 
personal negligence or default on the part 
of the defendants themselves, " reasonable 
and proper care were not exercised by the 
persons they employed to provide for 
the sufficiency of the reservoir to bear 
the pressure of water which, when filled 
to the height proposed, it would have to 
bear ;" and the real point involved was 
whether the defendants were liable for 
the negligence of the contractors em- 
ployed bytbem. See L. R., 1 Ex. 268, 
269, 276. The actual decision, there- 
fore, in Rylands v. Fletcher, may be 
sound, even if the dicta are disapproved. 
Edmund H. Bennett. 

Boston. 



RECENT AMERICAN DECISIONS. 
Supreme Court of Pennsylvania. 
PIOLLET et At. v. SIMMERS. 

An owner of land tnrough whose property a public highway runs, has an absolute 
right to use a portion of such highway for certain purposes, for a temporary period 
and in a reasonable manner, and this right may be exercised in derogation of the 
travelling public. 

The mere exercise of this right of obstruction for a lawful purpose imposes no 
liability to pay for damages resulting therefrom. It must be an unreasonable or 
negligent exercise of the right to impose liability. 

The owner of land along a highway, who places an object near such highway, on 
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his land, is not liable if it scares a horse driven along the highway, unless such 
object is calculated to frighten horses of ordinary gentleness, well broken for travel- 
ling upon public highways. 

In an action for injuries alleged to have been caused by the fall and death of a 
horse, occasioned by his taking fright at an object on the highway, witnesses fami- 
liar with horses may be asked their opinion as to whether the object was calculated 
to frighten the horse, and whether the mere fall or the fright could have killed him. 

The owners of property through which a highway ran were engaged in white- 
washing their fence. In order to do this they used a small barrel mounted on 
wheels, which was full of whitewash, and which was moved along from time to lime 
as the work progressed. This barrel was left standing, covered over with a cloth, 
and having a shovel projecting a short distance above its top all day Sunday on one 
side of the beaten track. In an action against such property owners for an injury 
alleged to have been occasioned by a horse taking fright at this object : Held, that 
the jury should have been instructed that unless there was something of an unusual 
and extraordinary character in the structure and appearance of this apparatus which 
would naturally tend to frighten horses of ordinary gentleness and training, it was 
not negligence to use it, and that its reasonable use for no longer a time than was 
fairly required along the highway m whitewashing the defendants' fences would not 
subject defendants to liability even though some horses might or did take fright at 
seeing it. 

Travelling on Sunday, in such a case, is not a defence which can be set up by a 
private citizen against a possible liability, if established by the other facts of the 
case. 

In the above case plaintiff having proved that other horses had been frightened by 
the same object, evidence was held admissible on behalf of defendants to show that 
those horses were skittish horses. 

Error to the Common Pleas of Bradford county. 

Case, by Alice Simmers against Victor E. Piollet and Joseph E. 
Piollet to recover damages for injuries alleged to have been caused 
by the negligence of the defendants. 

On the trial, before Morrow, P. J., the following facts appeared: 
The defendants are the owners of a large tract of real estate situated 
in Wysox, Bradford county, Pa. There are several roads running 
through their lands along which they had constructed post and 
board fences, which for over twenty years they had been accus- 
tomed to whitewash. In the spring of 1881 they had erected a 
new fence along one of these roads, on both sides of which they 
owned the land, and in the months of June and July of that year 
were engaged in whitewashing the same. The whitewash, a prepa- 
ration of lime and salt mixed in boiling water, was prepared in a 
heater in the hog-pen of the defendants, a distance from the nearest 
point of the fence to be whitewashed of one hundred and thirty 
rods. To get the whitewash to the fence for use a keg or barrel, 
two feet three inches high and fifteen inches in diameter was placed 
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upon a small four-wheeled wagon, the wheels of which were twelve 
inches and fourteen inches in diameter. The length of the wagon 
was three feet, and hreadth two and a half feet. In the keg was a 
shovel, the handle extending above the keg a distance differently 
stated by the witnesses from a few inches to two or three feet. 
The outside of the keg was streaked with lime, and it was covered 
with a piece of canvas or dark carpet. The wagon, thus rigged, 
was taken to the hog-pen, the keg filled with the prepared white- 
wash and then drawn to the place of use, and placed by the side of 
the fence in the road convenient of access, and as the work pro- 
gressed was drawn along the fence. 

On the afternoon of Saturday, July 9th 1881, this barrel or keg 
had been filled and taken to a point in this fence two hundred and 
seventy-five rods from the hog-pen where the whitewash was pre- 
pared. At the close of the day it was still half full, and as the 
workman intended to resume work on Monday morning, he covered 
up the keg, and left it standing in the road. At this place the 
road is forty-five and seven-tenths feet wide. On the side next 
the fence being whitewashed there is a footpath from four to five 
feet wide, elevated above the road a foot or more. Next is a ditch 
about four feet wide and from four to five inches below the travelled 
track. 

The surface of the road is composed of small gravel ; there 
are no banks or dangerous places on this road at this point, or 
above or below it. The truck and keg were placed in the ditch. 

On Sunday, July 10th, Henry Waters and the plaintiff left 
Towanda at four p. M. for a pleasure drive. After driving about 
fourteen miles they came, about eight P. M., to the point in the road 
above described, where, the plaintiff alleges, the horse, becoming 
frightened at the defendants' truck and lime keg, became unman- 
ageable, reared up, plunged sideways and a little ahead, fell down 
and died instantly. The wagon was overturned and the plaintiff 
thrown under it, with its weight resting upon her, thereby causing 
the injuries for which this action was brought. 

The plaintiff offered to prove by several witnesses that the 
obstacle above described tended to frighten horses. Objected to by 
the defendant because the question did not embrace the words 
"ordinarily well-broken and road-worthy horses." Objection over- 
ruled; exception taken. (First and third assignments of error.) 
The plaintiff offered to prove other cases in which horses had 
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been frightened at the same object in the same position. Objected 
to by the defendants ; objection overruled. (Second assignment of 
error.) 

The defendants called J. G. Dougherty as a witness, who testi- 
fied that he had had experience with horses for over twenty years; 
had owned quite a number, owned five at the time he was exam- 
ined ; had seen this horse shortly before his death the same afternoon, 
and had observed and described his condition, and had seen him 
immediately after his death. Defendants then asked him : " In 
your opinion, of what did that horse die ?" Objected to by the 
plaintiff; objection sustained ; exceptions. (Fourth assignment of 
error.) 

Defendants then asked the witness the following question: "In 
your opinion, was that tub calculated, placed upon the road as it 
was, to frighten an ordinarily well-broken road- worthy horse, or an 
ordinarily quiet and well-broken horse ?" Objected to by plaintiff 
because it is not sufficient that the obstacle might not have fright- 
ened an ordinarily well-broken horse, but that the plaintiff has the 
right to the highway in such a condition that even skittish animals 
may be employed without risk. Objection sustained. Exception. 
(Fifth and sixth assignments of error.) 

Robert Ferguson, another witness for the defendants, testified 
that he had been a blacksmith for over fifty years, had " always 
handled horses more or less since he was big enough," and had 
seen horses frightened in various ways. He also testified that he 
had seen horses fall and thrown to the ground frequently. Defend- 
ants then proposed to ask witness the question whether the fall of 
this horse on its side straight out at full length could have killed 
it upon this piece of ground. Objected to by plaintiff as incom- 
petent. Objection sustained. Exception. (Seventh assignment 
of error.) 

Defendants then asked the same witness this question : " State 
to us your opinion whether a horse could be frightened to death at 
this object that was in the road." Objected to by plaintiff. Objec- 
tion sustained. Exception. (Eighth assignment of error.) 

The defendants also offered rebutting testimony to the effect that 
the horses that had been frightened by this obstacle were skittish 
horses. Objected to by the plaintiff. Objection sustained. Ex- 
ception. (Ninth assignment of error.) 

The court charged generally that the public had the right to the 
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entire width of the highway, and to the use of it; and that if the jury 
believed that this whitewash-barrel in this small cart or wagon was 
an object likely to frighten horses and render public travel unsafe, 
it was negligence on the part of the defendants to leave it in the 
highway, and they were liable for any injury resulting from such 
negligence. (Tenth to twenty-first assignments of errors, both 
inclusive.) 

The defendants also requested the court to charge that if the 
horse behind which the plaintiff was riding at the time of receiving 
the alleged injury was skittish, and in the habit of shying at objects 
in the highway, and was not quiet and well broken, then the plain- 
tiff cannot recover. Answer. "Refused. But if the horse was 
skittish, the plaintiff must exercise ordinary care under the circum- 
stances. If he did not exercise such care, then the want of it so 
as to amount to contributory negligence is matter of defence, and 
is upon the defence to show it." (Twenty-second assignment of 
error.) 

That the plaintiff cannot recover, because she was unlawfully on 
the public road on Sunday. Refused. (Twenty-third assignment 
of error.) 

Verdict for the plaintiff for $1868, and judgment thereon. De- 
fendant took this writ of error. 

TV. T. Davies and Williams (Angle and Ellsbree £ Son, with 
them), for the plaintiffs in error. 

Rodney A. Mereur and John F. Sanderson (Edward Overton, 
Jr., with them), for defendant in error. 

The opinion of the court was delivered by 

Green, J. — The injury for which the present action was 
brought was occasioned in a peculiar and unusual manner. The 
plaintiff and another were riding in a carriage along a public road, 
in the open country, at about eight o'clock in the evening of a day 
in the month of July, when suddenly the horse drawing the car- 
riage reared, plunged a few steps forward, fell to the ground on 
the side of the road and instantly died. In falling he upset the 
carriage, which fell upon the plaintiff and caused the injuries for 
which the suit is brought. The falling and death of the horse 
caused the overthrow of the carriage ; but what was it that caused 
the falling and death of the horse ? This is perhaps the true 
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problem of the controversy, but the cause does not seem to have 
been tried with much reference to its solution. There was an 
object standing by the side of the road, and quite near to the 
beaten track, at the place where the horse fell, and it seems to have 
been assumed that the horse took fright at the sight of this object, 
and this caused him to rear and fall and die. But this is an unsat- 
isfactory theory. We do not know whether horses ever die from 
mere fright. No evidence on the subject was received. Some 
testimony was offered by the defendants to the effect that the horse 
could not have died of fright, and that his death was due to some 
other cause ; but it was rejected by the learned court below, and 
that rejection constitutes the substance of several assignments of 
error. No post-mortem examination of the horse was made, and 
the cause of justice was thus deprived of what might have proved 
to be a most important aid in the determination of the catastrophe. 
No experts in farriery were examined. No veterinary or other 
medical authorities were invoked, and the case is really barren of 
testimony from which a satisfactory theory of the animal's death 
may be derived. It is notorious that horses, like human beings, 
die suddenly, and of similar diseases. Indeed, one of the medical 
witnesses testified to that effect in this case. If there were facts 
which indicated that this horse died from some sudden attack of 
disease, or opinions of intelligent witnesses to that effect, based 
upon facts observed by themselves, we think they should have been 
received in evidence. We think that both the witnesses, Dougherty 
and Ferguson, gave evidence which sufficiently qualified them to 
answer the questions proposed to them, but which were rejected. 
Dougherty had had much experience with horses for twenty years, 
had owned quite a number, owned five at the time he was exam- 
ined ; he had seen this horse shortly before his death, the same 
afternoon, and had observed and described his condition; saw him 
immediately after his death; saw the object which was supposed to 
have frightened the horse, and testified as to whether it was calcu- 
lated to frighten horses. In view of all this we think the questions 
proposed to be put to him should have been allowed, the first one 
for the reasons above indicated, and the second for the reason here 
after stated. Ferguson was a blacksmith, had shod horses of many 
different kinds for over fifty years ; had always handled horses 
"since he was big enough;" had seen horses frightened frequently; 
it was offered to prove by him that he had seen horses fall, and 
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thrown to the ground many times, and then to inquire whether the 
mere fall of this horse could have killed him, having reference to 
the ground where he fell, the witness having seen it. We think 
he was sufficiently qualified to answer this question, and his opinion 
should have been received, and also on the subject whether a horse 
could have been frightened to death by the object at which this 
horse was supposed to have taken fright. Had the horse run away, 
and in that manner upset the carriage, there would have been more 
force in the objections to this testimony. But such was not the 
fact. He died instantly, and the cause which produced his death 
probably occasioned his fall, and it was his fall that upset the car- 
riage. Now, the actual physical fact or condition which produced 
his death cannot be known ; and the moral condition, so to speak, 
is a mere matter of theory which requires illustration by the opin- 
ions of persons having experience in such matters. For these 
reasons we sustain the fourth, seventh and eighth assignments of 
error. 

Another question arose on the trial which is presented in several 
assignments. It relates to the character and qualities of the horse 
against whose fright precautions are required. It was contended 
by the defendant that the animal should be an ordinarily quiet and 
well-broken horse. This was denied by the plaintiff, who contended 
that an object should be such as would not frighten any kind of 
horses, whether quiet and well-broken, or skittish and shy. The 
court adopted the latter view, and refused to allow the defendants 
to inquire whether the object in this case was calculated to frighten 
an ordinarily quiet and well-broken horse, or an ordinarily well- 
broken and road-worthy horse. The same idea was embodied in 
the answers to points, and in the general charge, where the thought 
was expressed in the more comprehensive form that if the object 
was calculated to frighten horses, without any qualification as to 
their disposition, it would be negligence to expose it to view. In 
this we think there was error. 

There is a certain right of property owners, which we will discuss 
presently, to leave objects on or along a highway, in front of their 
premises, temporarily, and for special purposes, and where that 
right exists it is of equal grade, before the law, with the right of 
travellers to journey on the highway. Hence in such cases the 
obligations of each class to the other are equal, and not superior, 
the one to the other. Each is bound to ordinary care toward the 

Vol. XXXIII.— 31 
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other, in the exercise of their respective rights, but not to care 
which is extraordinary. In the more particular application of this 
doctrine to a case like the present, we think the correct rule is, 
that a property owner who has a lawful right to expose an object 
on or along a public highway, within view of passing horses, for a 
temporary purpose, is bound only to take care that it shall not be 
calculated to frighten ordinarily gentle and well-trained horses. 
And this seems to be the tenor of the authorities in the cases in 
which there has been a judicial expression on the subject. Thus, 
in the case of Mallory v. Griffey, 4 Norris 276, which was an 
action to recover damages resulting from the fright of a horse, occa- 
sioned by a large stone along the highway, our brother Sterrett 
said: " It was claimed that the stone was an object calculated to 
frighten an ordinarily quiet and well-trained horse, and that the 
defendant was chargeable with negligence in leaving it on the high- 
way. This presented a question of fact which was properly submitted 
to the jury with the instruction that the plaintiffs could not recover 
unless they ' found from the evidence that a stone or rock such as 
was placed in or near the road by the defendant, was, in and of 
itself, an object calculated to frighten an ordinarily quiet and well- 
broken horse?' " 

In Morse v. Richmond, 41 Ver. 435, it was held that a town is 
liable for such accidents by fright as are the natural result of its 
neglect to remove any object of frightful appearance so remaining 
deposited on the margin as to render the whole road unsafe for travel 
with horses of ordinary gentleness. In Foshay v. Glen Haven. 25 
Wis. 288, the court said : " We adopt upon this subject the rule 
established by the Supreme Courts of Vermont, New Hampshire 
and Connecticut, that objects within the limits of a highway natu- 
rally calculated to frighten horses of ordinary gentleness, may 
constitute such defect in the way as to render the town liable, even 
when so removed from the travelled path as to avoid all danger of 
collision." 

In Ayer v. Norwich, 39 Conn. 376, Carpenter, J., said : " In 
conclusion, We are satisfied that the law is and ought to be so that 
objects within the limits of a highway which in their nature are 
calculated to frighten horses of ordinary gentleness, may be nui- 
sances, which make the highway defective within the meaning of 
the statute." 
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In Card v. City of Ellsworth, 65 Me. 547, the court said : 
" How far, if at all, the court would be inclined to admit the doc- 
trine adopted in this discussion beyond the facts now before us, we 
cannot now decide. But in no case like this can a liability of the 
town exist, unless the object of fright presents an appearance that 
would be likely to frighten ordinary horses, nor unless the appear- 
ance of the object is such that it should be expected by the town 
that it naturally might have that effect, nor unless the horse was at 
least an ordinarily kind, gentle and safe animal, and well broken 
for travelling upon our public roads." The rule is stated in the 
same way in the cases cited by the defendant in error. Thus, in 
Bartlett v. Hooksett, 48 N. H. 18, Smith, J., says: "But if 
objects are suffered to remain (except for the most temporary pur- 
poses) resting upon one spot, or confined within any particular 
space, within the highway, and are of such shape or character as 
to be manifestly likely to frighten horses of ordinary gentleness, 
injuries caused by the fright thus occasioned may properly be said 
to happen by reason of the obstruction or insufficiency of the high- 
way, unless the person placing or continuing those objects upon 
the highway was, in so doing, making such use of the highway as 
was under all the circumstances reasonable and proper." To the 
same effect are Young v. New Haven, 39 Conn. 435 ; Dimock v. 
Suffield, 30 Conn. 129. 

It seems to us it would be difficult to state a rational rule on this 
subject unless it is accompanied with this limitation. For if per- 
sons are bound to guard against frightening skittish, vicious, timid 
and easily frightened horses, it will not be possible to state any 
limit of precaution which will be a protection against liability. 
The reason is that there is nothing as to which it can be definitely 
said that such horses will not frighten. On this subject the lan- 
guage of our brother Paxson, in the recent case of Pittsburgh South- 
ern Railway Co. v. Taylor, 15 Weekly Notes of Cases 37, and Leg. 
Int. of Feb. 29th 1884, is particularly apposite. He said: "The 
frightening of a horse is a thing that cannot be anticipated, and is 
governed by no known rules. In many instances a spirited road 
horse will pass in safety an obstruction that a quiet farm horse will 
scare at. A leaf, a piece of paper, a lady's shawl fluttering in the 
wind, a stone or a stump by the wayside, will sometimes alarm even 
a quiet horse. I may mention, by way of illustration, that the 
severest fright I ever knew a horse to feel, was caused by the sun- 
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light shining in through the windows of a bridge upon the floor." 
If a farmer may not have a barrel of cider, a bag of potatoes, a 
horse power, a wheelbarrow or a wagon, standing on his own prem- 
ises by the side of a highway, except at the risk of having his whole 
estate swept away in an action for damages occasioned by the fright 
of an unruly horse, the vocation of agriculture will become perilous 
indeed. These views lead us to the conclusion that the court below 
was in error in its treatment of this subject, and we therefore sus- 
tain the first, third, fifth, sixth, eleventh, twelfth, fourteenth and 
fifteenth assignments. We see no objection to allowing proof of 
specific cases of fright at this particular object, and, therefore, do 
not sustain the second assignment. 

Another subject of complaint by the defendants is the restrained 
and limited manner of defining the defendants' rights adopted by 
the court, and their subordination, when stated, as rights of inferior 
grade to those of the travelling public, and, therefore, to those of 
the plaintiff. The defendants are farmers. They own a consider- 
able body of land lying on both sides of the public road at the place 
where the accident happened. For some time before and after the 
accident they were engaged in whitewashing their fences, extend- 
ing a considerable distance along the road. The road at this place 
was upwards of forty-five feet in width, the road-bed actually trav- 
elled being twenty-two feet wide. The distance from the track to 
the fence on the south side was thirteen and a half feet, and in this 
space there was a slope downwards of two and nine-tenths feet, a 
little steeper near the road than for the remainder of the distance. 
The surface of the road and slope was composed of small gravel. 
Next the fence was a raised footpath, about four and a half feet 
wide, and next to the path was a ditch four feet wide and four- 
tenths of a foot below the travelled track. In this ditch stood a 
small truck on wheels, about two and a half by three feet, the 
wheels being twelve to fourteen inches high, and on the truck was 
a small barrel about fifteen inches in diameter and two feet three 
inches high. A pole or stick projected above it, the height of 
which above the barrel is differently stated by the witnesses from 
a. few inches to two or three feet, and a small piece of carpet covered 
the pole and barrel. The outside of the barrel was streaked with 
lime, and the barrel itself contained the lime with which the white- 
washing was done. This is the object which, it is claimed for the 
plaintiff, caused the horse to frighten, and thereby produced his 
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fall and death. It was moved along the road as the work pro- 
gressed, and was left standing in the ditch from Saturday night to 
Monday morning, covering the Sunday when the accident occurred, 
partly filled with lime prepared for use. 

The learned court did instruct the jury that the defendants had 
the right to use any part of the highway for the purpose of build- 
ing and improving their fence, provided they did not interfere with 
the rights of travellers ; and that, if the lime tub was calculated to 
frigh ten horses, it would be negligence to use it, because all citizens 
had a right to pass without having their horses frightened by any 
obstruction placed on the highway. The learned judge also said that 
the public had a right to travel over every part of the highway ; 
that everything between the fences was highway, and the public 
had the right to use any part of it they saw fit. It seems to us this 
is not a sufficiently precise designation of the relative rights of the 
property owners and the public. As we understand the law, there 
is an absolute right in the property owner to use a portion of the 
public highway for certain purposes for a temporary period and in 
a reasonable manner, and this right may be exercised in derogation 
of the right of the travelling public. Thus, in 2 Dill, on Municipal 
Corporations, § 581, the writer says : " We have heretofore shown 
that the primary purpose of a street is for passage and travel, and 
that unauthorized and illegal obstructions to its free use come 
within the legal notion of a nuisance. But it is not every obstruc- 
tion, irrespective of its character or purpose, that is illegal, even 
although not sanctioned by any express legislative or municipal 
authority. On the contrary, the right of the public to the free 
and unobstructed use of a street or way is subject to reasonable and 
necessary limitations. The carriage and delivery of fuel, grain, 
goods, etc., are legitimate uses of a street, and may result in the 
temporary obstruction to the right of public transit. So the im- 
provement of the street or public highway itself may occasion 
impediments to its uninterrupted use by the public. And so of 
the improvements of adjoining lots by digging cellars, by building, 
etc. ; this may occasion a reasonable necessity for using the street 
or sidewalk for the deposit of material. Temporary obstructions 
of this kind are not invasions of the public easement, but simply 
incidents to, or limitations of it. They can be justified only when 
and only so long as they are reasonably necessary." 

In the case of Commonwealth v. Passmore, 1 S. & R., on p. 219, 
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Tilghman, C. J., said: "No man has a right to throw wood or 
stones into the street at his pleasure. But, inasmuch as fuel ia 
necessary, a man may throw wood into the street for the purpose 
of having it carried to his house, and it may lie there a reasonable 
time. So, because building is necessary, stone, bricks, lime, sand 
and other materials may be placed in the street, provided it be done 
in the most convenient manner." 

The foregoing case was an indictment or a nuisance, where the 
question was simply whether the obstruction in question was a 
nuisance ; but the case of Palmer v. Silverthorn, 8 Casey 65, was 
an action to recover damages for the broken leg of an ox which had 
wandered among a parcel of building materials placed by the defend- 
ant in the highway in front of his premises while erecting a building. 
Here a practical question of liability for damages arose, and it was 
determined for the defendant, because, although his materials were 
an obstruction to the street, they were lawfully there, and he was 
not responsible if he left sufficient room for the travel of the street. 
The case of Commonivealth v. Pa&smore, was cited and approved, 
and a similar case from 1 Denio 524, was quoted, in which the 
same doctrine was declared. Thompson, J., said the necessity of 
the case was probably the foundation of the rule, "but the practice 
has become a custom of such long standing that it is regarded as 
law, and the right will not be defeated by an investigation into the 
necessity of so doing in any particular case. It is a right to be exer- 
cised under responsibility for all injury arising from an unreasonable 
or negligent use of it." In Mallory v. Griffey, supra, which was 
an action for damages for an injury inflicted by a horse taking fright 
at a stone placed in the highway as a part of some building mate- 
rials to be presently used, we affirmed the court below in charging 
that the defendant was not liable, although the horse took fright, 
merely because the stone was in the highway. Mr. Justice Ster- 
rett said : " The jury were properly instructed that the defendant 
might place building material on a portion of the highway, and 
permit the same to remain there for a reasonable length of time for 
the purpose of erecting his barn on the line of the road, without, on 
that account alone, incurring liability for injuries sustained by per- 
sons passing along the road, provided ample room was left for the 
free passage of vehicles and animals ; but he would be liable 
for injuries occasioned by an unreasonable or negligent use of the 
highway." All this doctrine was repeated by the present Chief 
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Justice in the case of City of Allegheny v. Zimmerman, 14 Norris 
287, who further said : " But the right to partially obstruct a street 
does not appear to be limited to a case of strict necessity ; it may 
extend to purposes of convenience or ornament, provided it does 
not unreasonably interfere with public travel." 

The substance of the doctrine is that the mere exercise of the 
right of obstruction for a lawful purpose, imposes no liability to 
pay for damages resulting therefrom. It must be an unreasonable 
or negligent exercise of the right, in order to impose liability. To 
say that a man may lawfully deposit bricks and lumber on the high- 
way, in front of a lot on which he is erecting a building with those 
materials, and yet if their presence has a tendency to frighten 
horses, and some over-sensitive horse does take fright at them and 
runs away and causes damage, the person depositing the materials 
is guilty of negligence, and shall pay the damage, is merely giving 
a right with one breath and taking it all away with another. In 
practical effect such a right would be no right at all. Any pile 
of bricks, stones, sand, lumber, or other building material, in a 
street, has a tendency to frighten horses, and in almost any com- 
munity there could always be found some horses that would actually 
take fright at seeing them. But that circumstance alone will not 
take away the right to deposit them in such a place. There must 
be some abuse of the right, some unusual and extraordinary mode 
of arranging the materials, such as will probably produce fright 
with ordinary gentle and well-trained horses, before it can be fairly 
said liability arises. So in the present case. The defendants were 
whitewashing their fences — a perfectly proper and legitimate thing 
to do. The fence extended along a great length of the public road, 
and the process of whitewashing necessarily occupied considerable 
time. In this respect there does not seem to be anything unrea- 
sonable in the case. They used a small barrel to contain their 
material, the whole size of the vessel and its supporting truck not 
exceeding two and a half feet by three feet superficially, and three 
feet perpendicularly. It is difficult to see anything unreasonable 
or negligent in using such an apparatus. It stood by the side of 
the travelled track, and made no encroachment upon it of any kind. 
It therefore did not obstruct the highway so as to interfere with the 
travel upon it. It seems to us the jury should have been told that 
unless there was something of an unusual and extraordinary charac- 
ter in the structure and appearance of this apparatus which would 
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naturally tend to frighten horses of ordinary gentleness and train- 
ing, it was not negligence to use it, and its reasonable use for no 
longer time than was fairly required, along the highway, in white- 
washing the defendants' fences, would not subject defendants to 
liability, even though some horses might or did take fright at see- 
ing it. 

These views require us to sustain, as we do, the tenth, eleventh, 
twelfth, thirteenth, fourteenth, sixteenth, eighteenth, nineteenth, 
twentieth and twenty-first assignments. We do not sustain the 
twenty-second, because it is of too limited a scope to cover all 
the conditions of liability ; nor the twenty-third, because the pres- 
ence of the plaintiff on the road on Sunday is not a defence which 
can be set up by a private citizen against a possible liability, if 
established by the other facts of the case : Mohney v. Cook, 2 Casey 
342 ; Ranch v. Lloyd, 7 Id. 369. We sustain the ninth assign- 
ment, for the reason that evidence being admissible to show the 
frightening of particular horses at sight of this object, it is compe- 
tent to show that those horses were not of ordinary gentleness and 
training. 

Judgment reversed and venire de novo awarded. 

Temporarily Obstructing a Street. — ried to his house, and it may lie there a 

With regard to obstructing a street, the reasonable time. So, because building 

law in Rex v. Russell, 6 East 427, is is necessary, stone, brick, lime, sand 

very well stated: "That the primary and other materials may be placed in the 

object of a street is for the free passage street, provided it be done in the most 

of the public, and anything which im- convenient manner:" Commonwealth v. 

peded that free passage, without neces- Passmore, 1 S. & R. 217; approved in 

sity, was a nuisance ; that if the nature People v. Cunningham, 1 Denio 524, 

of the defendant's business was such as 530, and in Clark v. Fry, 8 Ohio St. 

to require the loading and unloading 358, 374. Such instances as those 

of so many more of his wagons than enumerated in the Pennsylvania case, it 

could be conveniently contained within is said in the Ohio case, " are not inva- 

his own private premises, he must either sion of, but simply incident to, or rather 

enlarge his premises or remove his busi- qualification of, the right of transit ; the 

ness to some more convenient spot." limitation upon them is that they must 

In a Pennsylvania case it was said : not be unnecessarily and unreasonably in- 

"Necessity justifies actions which would terposed or prolonged." 

otherwise be nuisances. This necessity In a Massachusetts case it was said: 

need not be absolute ; it is enough if it " What may be deemed a reasonable and 

be reasonable. No man has a right to proper use of a way, public or private, 

throw wood or stones into the street must depend much on the local situation, 

at pleasure ; but inasmuch as fuel is ne- and much on public usage. The general 

cessary, a man may throw wood into the use and acquiescence of the public is evi- 

street for the purpose of having it car- dence of the right. The owner of land 



PIOIXET i). SIMMERS. 



249 



may make such reasonable use of a way 
adjoining his land as is usually made by 
others similarly situated. As to the rea- 
sonableness of the use, it may well be 
laid down that in a populous town where 
land is very valuable, it is not unreason- 
able to erect buildings and fences on the 
line of the street, and to place doors and 
gates in them so as when opened to 
swing over the street. When the owner 
of a lot in such a situation has occasion 
to build, and, for that purpose, to dig 
cellars, he may rightfully lay his build- 
ing materials and earth within the limits 
of the street, provided he takes care not 
improperly to obstruct the same, and to 
remove them within a reasonable time. 
It is very obvious that, without this 
privilege, it would be, in some situations, 
nearly or quite impracticable to build at 
all:" O'Lindax. Loihrop, 21 Pick. 292, 
297. Thus, in an action for special dam- 
ages against the author of an obstruction, 
it was held that a street of a city may be 
obstructed by placing material for build- 
ing in it for a reasonable time and so as 
to occasion the least inconvenience, if, 
from a want of room elsewhere, it be 
reasonably necessary to deposit in the 
street ; and a plea is defective which does 
not aver or show this reasonable neces- 
sity, as it cannot be judicially inferred 
from the fact that the building was being 
erected in a populous city : Wood v. 
Mears, 21 Ind. 515. 

In addition to the cases already cited, 
the following cases support the doctrine 
of the principal case and the cases already 
cited in this note : Rex v. Jones, 3 Camp. 
229 ; Rex v. Ward, 4 A. & E. 405 ; 
Rex v. Cross, 3 Camp. 226 ; St. John 
v. New York, 3 Bosw. 483 ; Cline v. 
Cornwall, 21 Grant (Canada) 142. 

A street or sidewalk cannot be habitu- 
ally used for delivery of distillery slops 
through pipes : People v. Cunningham, 1 
Denio 529 ; or for wagons continually 
standing to receive goods : Rex v. Rus- 
sell, 6 East 427 ; or receiving barrels 
Vol. XXXIII 32 



from a cider press : Dennis v. Sipperly, 
17 Hun 69 ; or for sawing timber, Rex 
v. Jones, 3 Camp. 230 ; nor can a per- 
son obstruct a street with carriages, even 
where he has been in the habit of so 
doing for a long time : Gerring v. Bar- 
field, 16 C. B. (N. S.) 597 ; nor can a 
stage-coach stand in a street to ply for 
passengers, although it may so stop to 
put down or take up passengers : Rex v. 
Cross, 3 Camp. 224. 

In the case of a stage coach it was held 
that if it stopped for an unreasonable 
time on a public highway, in front of 
and obstructing the entrance to a camp- 
meeting ground, it might lawfully be 
"moved on" by the person in charge 
of the ground. The court said : " Per- 
sons have a right to travel over public 
streets and roads, stopping only for 
necessary purposes, anil then only for a 
reasonable time. Stage coRches may 
stop to set down and take up passengers, 
as this is necessary for public conve- 
nience ; but this must be done in a rea- 
sonable time. A person travelling on 
the highway must do so in such a way 
as not unnecessarily or unreasonably to 
impede the exercise of the same right 
by others ; and if he does not exercise 
this right in a reasonable manner, he is 
guilty of a nuisance [citing authorities]. 
The proof in this case clearly shows that 
the coach of the appellee, by remaining 
in the highway, under the circumstances 
as testified to by nearly all the witnesses 
on both sides, obstructed the travel over 
it for an unreasonable time, and was a 
public nuisance. Without stopping to 
inquire whether any one whose rights 
are not injured or interfered with by a 
public nuisance may abate it, about 
which there is some conflict in the deci- 
sions, there can be no doubt whatever 
that any person whose rights are injured 
or interfered with may abate it, provided 
its abatement does not involve a breach 
of the peace :" Turner v. Boltzman, 54 
Md. 148. 
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In State v. Edens, 85 N. C. 522, the 
defendant was indicted in a common-law 
indictment with maintaining a nuisance 
by obstructing a street in that he kept a 
market cart in the street for an hour and 
a half, and the jury rendered a special 
verdict finding that he was notified to 
remove the same, but refused ; that he 
and a number of other persons were 
accustomed to occupy places on the street 
with their carts, selling vegetables, etc., 
but that it was contrary to the muni- 
cipal regulations, and that notwithstand- 
ing the alleged obstruction, there was 
the usual passing of vehicles and foot- 
passengers. It was held not to be per se 
a nuisance. 

A temporary obstruction does not 
amount to such an obstruction as sub- 
jects the person placing it there, in all 
cases, to an action liable. Thus, a 
temporary and necessary use, such as 
the delivery of barrels from cars on skids 
across a sidewalk, is permissible, pro- 
vided a sufficient space is left on the other 
side of the roadway : Mathews v. Kelsey, 
58 Me. 56 ; s. c. 4 Am. Rep. 248. 

In Goldsmith v. Jones, 43 How. Pr. 
415, the plaintiffs, who occupied a store 
adjoining the defendant's, built a box 
around a telegraph pole, projecting two 
and a half feet on the sidewalk, using it 
as a sign ; the defendant obliterated the 
name on the side, and this was held to 
be a malicious trespass. The court went 
further, and said that the only allowable 
act of abating would be the removal of 
the box, and this could not be justified 
unless it specially incommoded the de- 
fendant in his use of the street or side- 
walk. 

Distributing hand-bills on the street 
whereby a crowd was gathered, was held 
not indictable : Rex v. Sarmon, 1 Burr 
516. Where a village ordinance pro- 
vided that the sidewalk in front of 
certain stores should be fourteen feet 
wide, and that the outside ten feet should 
be of uniform grade and kept clear of 
all obstructions, but the inside four feet 



were left ungraded and were occupied 
for stairways, show-tables, etc., by the 
owners of the stores, and plaintiff, within 
the four feet in front of one of the stores, 
and by the authority of the owner, kept a 
fruit and candy stand, it was held that the 
stand was not an obstruction to the side- 
walk, and the plaintiff was not liable to 
arrest by a peace officer for keeping the 
same, although a crowd may have col- 
lected in front of it so as to obstruct the 
street: Barling v. West, 29 Wis. 307. 
But a person is a trespasser who, instead 
of passing along on the sidewalk of a 
street, stops in front of a man's house, 
and remains there, using towards him 
abusive and insulting language : Adams 
v. Rivers, 1 1 Barb. 390. Nor may he 
warn the public from another's shop, 
or with a placard inscribed ' ' Beware of 
Mock Auctions :" Gilbert v. Mickle, 4 
Sandf. Ch. 357. Nor has any one a 
right to display such goods or signs in 
bis shop windows, or to collect a constant 
crowd on the sidewalk, obstructing public 
travel — for instance, satirical effigies : 
Rex v. Carlile, 6 C. & P. 628 ; nor can 
a constable hold an auction : Com. v 
Milliman, 13 S. & R. 403 ; Com. v. Biss- 
more, supra. 

So a wooden awning in front of a store 
is not per se a nuisance. The court said : 
" Hawkins, who owns a hotel building 
in Ypsilanti, filed his bill to restrain the 
defendant, who owns a neighboring store 
building, from maintaining a wooden 
awning in front of his premises. The 
complainant's theory seemed to be that 
this is a public nuisance which injuri- 
ously affects him specially. The awning 
is, so far as we can see, no more of a 
nuisance than it would have been if 
made from any other material, and it was 
not, as shown from the evidence, such a 
structure as any court would regard as 
a public injury or grievance. It was 
such as was used habitually in Ypsilanti 
as well as elsewhere, and was recognised 
by the city ordinance as not objection- 
able. It was, therefore, no more than a 



PIOLLET v. SIMMERS. 



251 



lawful use of defendant's own property. 
The special grievance complained of is 
simply that it obstructed the view of the 
sidewalk and a portion of the street. 
The testimony does not indicate that 
there was any very well founded objec- 
tion in fact to the awning, and there is 
no legal objection to it:" Hawkins v. 
Sanders, 45 Mich. 491. 

But a fruit stand, a permanent struc- 
ture three feet eleven inches wide, seven 
feet high and twenty-three feet long, on 
the inside of a sidewalk fifteen feet wide, 
is a nuisance per se : State v. Berdetta, 
73 Ind. 185 ; s. c. 38 Am. Rep. 117 ; 
20 Amer. L. Reg. 342 ; Com. v. Went- 
worth, Brightly's Rep. (Penn.) 318. See 
Echols v. State, 12 Tex. App. 615. So 
placing large quantities of stone in a 
public highway is indictable : Com. v. 
King, 13 Met 115 ; or keeping a cart 
and machinery for the purpose of taking 
photographic sketches : Queen v. Davis, 
24 U. P. Can. C. P. 575 ; or a project- 
ing show-board : Read v. Perrett, L. R., 
1 Ex. Div. 349. See Original Hartle- 
pool Collieries Co. v. Gibb, L. R. , 5 Ch. 
Div. 713. 

So a railway company cannot turn a 
street into a car-yard : Van v. Grand 
Trunk Ry. Co., 23 U. P. Canada (C. 
P.) 143. So if a street railway unrea- 
sonably uses a street in front of a lot for 
switching and storing cars to the injury 
of the owner of the lot, such owner may 
maintain an action therefor : Mahady v. 
Bushwick Rd. Co., 91 N. Y. 148 ; s. c. 
43 Am. Rep. 661. 

A horse unlawfully at large on a high- 
way is a nuisance, and its owner is lia- 
ble for any damages done by it, whether 
the animal is vicious or not : Baldwin v. 
Ensign, 49 Conn. 113; s. c. 44 Amer. 
Rep. 205. 

Objects Frightening Horses. — The quo- 
tations from cases of frightening horses 
are unusually full, and no other need be 
made. A few instances will be cited. 

The plaintiff's horse became frightened 



by a rock in the defendant's highway in 
a situation calculated to frighten horses, 
and the plaintiff in attempting to dis- 
mount was injured. It was held that if 
the horse was unmanageable, and the 
plaintiff was dismounting to avoid dan- 
ger, the defendant was liable, but if the 
horse was manageable, and the plaintiff 
dismounted to avoid apprehended diffi- 
culty, the defendant was not liable ; and 
further that the defendant was liable for 
the injury occurring from the fright of 
the horse at the rock, although neither 
the horse nor the carriage came into con- 
tact with the rock, the horse being ordi- 
narily safe and gentle : Card v. City of 
Ellsworth, 65 Me. 547 ; s. C. 20 Amer. 
Rep. 722, But see Agnew v. Corunna, 
21 N. W. Rep. 873. 

A town is not liable for damages sus- 
tained by a traveller from the fright of 
his horse at meeting cows in the road 
with boards on their horns, and also from 
a defect in the way ; the combined action 
of both cases operating to produce the 
accident : Perkins v. Inhabitants of Fay- 
ette, 68 Me. 152 ; 8. c. 28 Am. Rep. 
84 ; see Moulton v, Sandford, 51 Me. 
127. 

Where a horse scared and shied at a 
hole in a turnpike, the company was held 
liable : Brooksville, SfC, Co. v. Pumphrey 
59 Ind. 78 ; s. c. 26 Amer. Rep. 76. 

If a city allows wild animals exhibited 
in the streets, it is liable if they frighten 
horses which run away and do damage 
to their owner : Little v. City of Madison, 
42 Wis. 643 ; s. c. 24 Am. Rep. 435. 

" A hollow, black and burnt log " was 
held to entitle to a recovery under certain 
circumstances : Foshay v. Town of Glen 
Haven, 25 Wis. 288 ; s. c. 3 Amer. Rep. 
73; so the blowing of a steam-whistle 
of a factory near a highway : Knight v. 
Goodyear 's India Rubber Glove Manufac 
hiring Co., 38 Conn. 438 ; 8. c. 9 Am. 
Rep. 406; Parker v. Union Woollen Co., 
42 Conn. 399. 

A steam traction engine, or roadster 
is not a nuisance per se when used on a 
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public highway : Macomber v. Nicholls, Conn. 435 ; sec Harris v. MMs, 3 Ex. 

34 Mich. 212 ; 8. c. 22 Am. Rep. 522 ; \)\v. 268 : s. c. 31 Moak 252. 

and the one using it is not liable at all But a tent in the highway is such an 

unless it would frighten ordinary horses : ohject as to frighten horses of ordinary 

Watkins v. Reddin, 2 F. & F. 629 ; see gentleness : Ayer v. City of Norwich, 39 

Smith v. Stokes, 4 B. & S. 84, and Har- Conn. 376 ; s. c. 12 Am. Rep. 396 ; so 

rison v. Lcaper, 5 I,. T. (N. S.) 640 ; a derrick used by a railroad company : 

See Turner v. Buchanan, 82 Ind. 147 ; Jones y. Housatonic Rd. Co., 107 Mass. 

8. C. 42 Am. Rep. 485 ; nor a company 261. See Howard v. North Bridgcwater, 

for cars running over a bridge across a 16 Pick. 189; Keith v. Easton, 2 Allen 

highway : Favor v. Boston $■ Lowell Rd. 552; Kingsbury v. Dedham, 13 Id. 

Co., 114 Mass. 350; 8. c. 19 Am. Rep. 186 ; Lawrence v. Ml. Vernon, 35 Me. 

364. There is a liability, however, for , 00 . j emtt v . g a ge, 55 Id. 538. 

leaving a steam roller over Sunday on W. iy. Thoknton. 

the highway : Young v. New Haven, 39 Crawfordsville, Ind. 



Supreme Court of Iowa. 

MOORE v. MONROE et al. 

An injunction will not be granted to restrain the reading or repeating of the 
Bible, or parts thereof, or the singing of religious songs, in a school, at the suit of a 
tax-payer whose children are not required to be present during such exercises. 

Section 1764 of the Iowa Code, providing that " the Bible shall not be excluded 
from any school or institution in the state, nor shall any pupil be required to read it, 
contrary to the wishes of his parent or guardian," is not in violation of article 1, 
I 3, of the bill of rights. 

Appeal from Davis District Court. 

The plaintiff, as a resident and tax-payer of the independent dis- 
trict of Bloomfield, and patron of the public school taught in the 
district, brings this suit against the teachers of the school and 
directors of the district, and prays for an injunction to prevent the 
reading or repeating of the Bible, or any part thereof, in the school, 
and to prevent the singing of religious songs in the school. The 
court refused to grant an injunction, and from the order of refusal 
plaintiff appeals. 

F. W. Moore and S. N. Steele, for appellant. 

S. S. CarrutJiers and Payne $• Eichelberger, for appellees. 

The opinion of the court was delivered by 
Adams, J. — The record shows that the teachers of the school are 
accustomed to occupy a few minutes each morning in reading selec- 



